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1. MR JUSTICE HOOPER: This is an application for judicial review of a decision of a Review Board as set up under the Housing Benefit (General) Regulations 1987 (No 1971), that decision being contained in a letter to be found at page 47 of the bundle. The letter is wrongly dated 21st November 1997. It should read 21st December 1997.

2. The Applicant claimed housing benefit to pay his rent to a housing association which provided accommodation and assistance to unemployed young people. Both initially and on further review, the Local authority decided that the rent which the Applicant had to pay was greater than it was reasonable to meet by way of housing benefit. The Local Authority thus restricted the amount of the housing benefit.

3. The regulations provide for a Review Board to which a person in these circumstances can appeal. The Respondent is the Review Board. The Respondent held a hearing on 18th March and 20th May 1997. In June 1997 it handed down its decision under the heading: "THE APPLICATION OF MR P BUCKERFIELD". The reasons can be found at pages 30 to 41 of the bundle. It can be seen by reading them that the review body conducted a very thorough examination of the matter. Having conducted that examination, it allowed the appeal and gave very detailed reasons for so doing.

4. On 22nd July, and again on 6th August (to cure a small irregularity), the West Dorset District Council wrote to the Review Board and made an application for the decision of the Review Board to be set aside. The grounds given in that letter were as follows:

"1. Mr P Buckerfield was not present at either hearing and therefore could not confirm or deny statements that had been made on his behalf.

2. In the interest of natural justice the decision should be set aside because it was based on a mistake as to the facts and took account of irrelevant or uncorroborated factors. In addition the Review Board failed to seek out and take account of relevant information such as the provision of a medical report in respect of the applicant in order to adequately assess the extent of his special needs."

5. That application for a re-hearing was made within the appropriate time limit, namely 13 weeks: see regulation 86(2). By letter dated 9th October 1997 which written after the expiry of the 13 weeks, the Local Authority sent a further letter. In that letter the Review Board was told that the Local Authority was going to rely on the following additional matters at the hearing on 16th October, the day scheduled for this application to set aside. Those additional matters were as follows:

"1. No request in writing was ever made for a further review by Mr Buckerfield himself, signed by him, as required by Regulation 81 of the Regulations. The request which was made, was made orally by Magna Housing Association who have no right to seek a further review of this decision in their own right as they are not a person affected for the purposes of Regulation 2(1) (see also R v Birmingham City Council ex p Connolly (1993) 26 HLR 551).

In addition, the request for a further review was made out of time, ie more than 28 days (after the decision of 13 November 1996) permitted by Regulation 81. While the Authority have power to extend time, an application for an extension of time must be made in writing and it is for the Review Board to decide whether or not to grant that application (Regulation 78(3)(4)). An extension of time may only be granted for special reasons. No written application for an extension was ever made, no special reasons advanced, nor was the question ever considered by the Review Board.

The effect of these procedural defects was that the Review Board hearing commenced in a procedurally irregular manner, no proper application ever having been made. In addition, because of these irregularities, the Board was unaware of the full significance of Mr Buckerfield's absence and his having taken no part at all in the proceedings. Its decision to accept the statements made on his behalf by his representative was procedurally flawed in that it prevented the Revenues Division from properly putting their case and challenging that on behalf of Mr Buckerfield.

2. It will be argued that the ground for setting aside on the basis that the interests of justice so require (Regulation 86(1)(c)) are not limited to situations where there has been a procedural irregularity, and that the reported cases to the contrary are distinguishable from that of Mr Buckerfield, in that they concern other social security benefits in relation to which there is a completely different regime for appeals, or are from a different jurisdiction where, again, the rules for appeals and judicial review are significantly different.

Regulation 81(1) provides that a person in the position of the Applicant who wished a review of a decision by the Local Authority:
"... may give or send to appropriate authority written notice [signed by him] requesting a further review of the determination within 4 weeks of the date on which the determination on those representations was sent to him."

6. At the hearing of the application to set aside, it was submitted on behalf of the Applicant that a letter had in fact been sent which met the requirements of regulation 81(1). By letter dated 21st December 1997 in which the Review Board announced their decision on the application to set aside, it is said:

"The Board was of the opinion that the evidence presented was insufficient for the Members to find that, in all probability, a valid application had been made. ..."

7. It is clear from the evidence before the Review Board on the application to set aside (see page 86) that the review had come about as a result of a telephone call between the housing association, which was providing accommodation for the Applicant, and an officer from the Local Authority.

8. Assuming that no letter was sent, as the Review Board found, then it seems clear that the failure to comply with regulation 81(1) was something which those involved at the time had not noticed. Certainly, the Local Authority at no time at the hearing in March and May took the point that no written notice had been given.

9. In its decision, having made the finding to which I have already made reference, the Board wrote:

"Therefore, the Board felt that, in view of this major procedural irregularity, the interests of justice required that the decision made at your previous Hearing be set-aside. ..."

10. Mr Milner, who appears for the Respondent, accepted (as indeed he had to) that if this matter was being dealt with either under the old rules of the Supreme Court or the new rules, the irregularity of which complaint is now made would not assist him at all.

11. The jurisdiction to set aside a decision is to be found in regulation 86(1):

"(1) Subject to regulation 87 (provisions common to regulations 85 and 86), on an application made by any person affected by the determination or decision, a determination or decision may be set aside by the determining authority which gave the determination or decision or by an authority of like status, in a case where it appears just to set the determination or decision aside on the ground that-

(a) a document relating to the matters relevant
to the determination or decision was not sent
to, or was not received at an appropriate
time by, any person affected by the
determination or decision, his representative,
or the determining authority which gave the
determination or decision; or

(b) in the case of a hearing before the Review
Board any person affected or his representative
was not present; or

(c) the interests of justice so require."

12. Mr Milner submits that the absence of a written request for the review falls within regulation 86(1)(a) - a document relevant to the determination or decision was not sent. I have some doubts about that, but I shall accept it. Secondly, he submits that the absence of Mr Buckerfield at the hearing, a matter mentioned in the letters written within the 13 weeks period, fell within (b). I have grave doubts about that because one would have thought that regulation 86(1)(b) is to do with the rule conveniently expressed in Latin by the maxim: audi alterem partem . In any event, that was not a reason relied upon which the Review Board based its decision to set aside its earlier decision. The reason relied upon by the Review Board was contained, as I have already said, in the letter dated 9th October, which itself was "out of time". However, in the light of the conclusion I reach, it is not necessary for me to decide whether that matters. What the Review Board had to decide was whether it appeared "just" to set aside the decision which they had reached or, to put it another way, whether or not it was in the "interests of justice", using the words to be found regulation 86(1)(c). I asked Mr Milner two or three times what injustice the Local Authority could possibly have suffered by the fact that there was non-compliance with regulation 81(1). It took him time to reply. When he did reply it was to say that the injustice was that there had not been a hearing properly instituted. I have no doubt at all that the Review Board reached a conclusion which no reasonable Review Board could ever reach, namely that it was either just or in the interests of justice to set aside the decision which they earlier made.

13. In those circumstances, this application succeeds.

14. MR BEECROFT: My Lord, I hope I am benefited by the legal aid certificate.

15. MR JUSTICE HOOPER: Are you asking for legal aid taxation?

16. MR BEECROFT: My Lord, I am asking for costs, and I am asking also for -- I think it is now called, a legal aid assessment?

17. MR JUSTICE HOOPER: You can have the legal aid assessment. Can you object to costs, Mr Milner?

MR MILNER: My Lord, no.

18. MR JUSTICE HOOPER: Costs will follow the event. Is there anything further?

19. MR BEECROFT: My Lord, I presume that it follows that the set aside judgment is quashed ----

MR JUSTICE HOOPER: Yes.

20. MR BEECROFT: -- and the original determination will stand?

21. MR JUSTICE HOOPER: That must be right, Mr Milner. The decision setting aside is quashed and the original decision stands. That must follow.

22. MR MILNER: My Lord, the decision to set aside, having been quashed, the original determination ....

23. MR JUSTICE HOOPER: So do you want that included in the Order out of an abundance of caution?

24. MR BEECROFT: I would like it in the Order.

25. MR JUSTICE HOOPER: The Order should say that the decision of the Review Board dated 21st December 1997 is quashed, and the decision of the Review Board dated ----

26. MR BEECROFT: There is a letter dated 6th June.

27. MR JUSTICE HOOPER: -- dated 6th June is reinstated.

_ _ _ _ _ _ _ _ _ _
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